TOWN OF BROCKWAY

COUNTY OF STEARNS

STATE OF MINNESOTA
DEVELOPER'S AGREEMENTPRIVATE 

AGREEMENT made this _______ day of ________, 2007, between the Township of Brockway, a political subdivision of the State of Minnesota (“Township”) and ________________________________________ (“Developer(s)”).

1. REQUEST FOR PLAT APPROVAL AND COMPLIANCE WITH TOWNSHIP SUBDIVISION ORDINANCE. The Developer(s) have requested that the County and Township approve a plat entitled _________________ (referred to in this Agreement as the "plat") the subject land being legally described as: (see Exhibit A). In order to insure proper construction of improvements within the plat, it is necessary for the Township to require that Developer(s) enter into this Agreement in order to provide proper escrow funds for Township review of the plat and inspection of the construction; as well as to provide for proper warranty for roads or other public improvements accepted by the Township.

2. CONDITIONS OF PLAT APPROVAL BY TOWNSHIP. The Township hereby approves the plat on condition that the plat is approved by the County; the Developer(s) enter into this Agreement, provide the security required by this Agreement and by the County pursuant to County and Township Ordinances and complies with all applicable County and Township requirements. Any Restrictive Covenants for the subject subdivision shall be submitted to the Township attorney for approval.

3. RIGHT TO PROCEED. Within the plat or land to be platted, the Developer(s) may not grade or otherwise disturb the earth, remove trees, construct streets, utilities, public or private improvements, or any buildings until all the following conditions have been satisfied: 1) this Agreement has been fully executed by both parties and filed with the Township, recorded at the County Recorder’s Office, and all conditions contained within this Agreement have been met, 2) the necessary security has been received by the Township, 3) all requirements set forth by Stearns County have been fully complied with, 4) Developer(s) have initiated and attended a preconstruction meeting with the Township Engineer and any other staff, and 5) the Township has issued a letter indicating that all conditions have been satisfied and that the Developer(s) may proceed; or until such time as approval to commence earlier construction is specifically approved by the Township, and Developer(s) have fully complied with all conditions for earlier commencement as set forth by the Township Engineer.

4. DEVELOPMENT PLANS. The plat shall be developed in accordance with the plans attached to this Agreement and the conditions stated below. If the plans vary from the written terms of this Agreement, the written terms shall control. The plans are:

Plan A:   

Plan B:  

Plan C:  

5. IMPROVEMENTS. The Developer(s) shall install and pay for the following:

A. Streets:
B. Street lights:
C.  Site grading and Stormwater Ponds:
D. Erosion and Sediment Control Devices:

E.  Underground utilities:
E. Setting of lot and block monuments:
F. Construction surveying and staking:
G. Traffic control signs:
I.  Other:
Improvements will be installed in accordance with County and Township standards, Ordinances and the plans furnished to the County and the Township and approved by their respective Engineers. The Developer(s) will obtain all necessary permits before proceeding with construction. The Township shall provide adequate field personnel to assure quality control which will allow provide adequate input for the Township Engineer to make a recommendation for acceptance or rejection of the construction work.  Inspections on behalf of the Township do not diminish or negate the Developer’s responsibility to provide for ongoing construction observation.  

The Township may, at its discretion and at the Developer(s)'s expense, have one or more inspectors and a soil Engineer inspect the work. Within thirty (30) days after completion of grading and prior to any improvements being accepted, the Developer shall provide the Township with CAD formatted "as built" or “record drawings” for all improvements within the Said Plat and grading plan including certification by a registered land surveyor or engineer that all that all ponds, swales, and ditches have been constructed on public easements or land owned by the Township or County. Prior to acceptance of any roads by the Township, iron monuments must be installed in accordance with Minn. Stat. 505.02. The Developer(s)'s surveyor shall submit a written notice to the Township certifying that the monuments are installed.

6. TIME OF PERFORMANCE. The Developer(s) shall install all listed improvements by ___________. The Developer(s) may request an extension of time from the Township. The Township may impose conditions on the extension necessary to ensure performance.

7. RIGHT OF ENTRY. The Developer(s) hereby grant to the Township, its agents, employees, officers, and contractors a right of entry to enter the plat to perform any and all work and inspections necessary or deemed appropriate by the Township during the installation of improvements by Developer(s) or the Township, or to make any necessary corrective actions deemed necessary and through any designated warranty period by the Township. Said right of entry continues until the Township finally accepts the improvements.

8. EROSION CONTROL. After the site is rough graded, but before any utility construction is commenced or further building permits are issued, all of the final approved Erosion Control Plan(s), Plans _______, shall be implemented by the Developer(s) and inspected and approved by the Township. An Erosion Control Permit will be required by Stearns County before any grading is commenced that is in excess of one (1) acre. For projects of one (1) acres or greater in size, the Developer(s) will be required to prepare a Storm Water Pollution Prevention Plan (SWPPP) as per the NPDES permit.  The Developer(s) will need to obtain an NPDES permit prior to the start of construction, and should provide the Township with a copy of the permit.  Erosion and sediment control methods called for in the SWPPP will be implemented prior to and/or during construction, depending on what the SWPPP requires.  Erosion and sediment control devices will also be maintained as per the SWPPP during and throughout the construction process and until Final Stabilization as required by the NPDES permit.  

If the Township Engineer determines that it would be unreasonable to require full implementation of the  complete approved erosion control plan(s) prior to utility construction or issuance of certain building permits, he shall state in writing what construction can take place and what particular building permits can be issued prior to full implementation. The Township may impose additional erosion control requirements if, in the opinion of the Township Engineer, they would be beneficial. All areas disturbed by the excavation and backfilling operations will be reseeded forthwith after the completion of work in that area. The Developer will also be required to pay for the installation and all necessary maintenance of erosion and sediment control devices as required by the NPDES permit (MPCA’s storm water permit).  
9. GRADING PLAN. Plat grading shall be in accordance with the grading plan. Ponds, swales, and ditches shall be constructed on public easements or land owned by either the Township or the County. Within thirty (30) days after completion of grading and prior to any streets being accepted, the Developer(s) shall provide the Township with an "as built" grading plan including certification by a registered land surveyor or Engineer that all that all ponds, swales, and ditches have been constructed on public easements or land owned by the Township or County. "As built" plans shall include field verified elevations of the following:

A. Cross sections of ponds

B. Location and elevations of swales and ditches

C. Lot corners and house pads

The Developer(s) will be required to provide evidence that the ponds, swales, and other grading has been completed as per the construction plans, after the grading has been done, but prior to acceptance of the project.  The evidence should include the items listed above.  However, completed “As-Builts” or “Record Drawings” will still be required prior to project acceptance.  

Occupancy permits shall not be issued until the first lift of bituminous has been installed.

10. CLEAN UP. The Developer(s) shall promptly clean any and all dirt and debris from streets resulting from construction work by the Developer(s), its agents or assigns.

11. OWNERSHIP OF IMPROVEMENTS. Upon completion of the work and construction required by this Agreement, improvements lying within public easements shall become Township or County property without further notice or action.

12. STREETS.  The Township’s Engineer shall inspect streets at any time one year after an initial layer of bituminous material is put down and traffic has been allowed.   If the Engineer determines that the street meets Township standards after the wear course has been placed, the Township will accept the street.  The Engineer may recommend and the Township may place conditions on the acceptance of a street as a result of the Engineer’s inspection.

The Developer(s) shall warranty to the Township for a period of two years after acceptance by the Township, that the street has been constructed to Township standards. 

13. TOWNSHIP ENGINEERING ADMINISTRATION AND CONSTRUCTION OBSERVATION. The Developer(s) shall pay a fee for consulting Engineering administration. Township engineering administration will include monitoring of construction, observation, consultation with the Developer(s) and its Engineers on status or problems regarding the project, monitoring during the warranty period and processing of requests for reduction in security. Fees for this service shall be three percent (3%) of the estimated construction cost, assuming normal construction and project scheduling. The Developer(s) shall pay for construction observation performed by the Township’s consulting Engineer. Construction observation shall include full or part time of proposed street construction and will be billed on hourly rates estimated to be five percent (5%) of the estimated construction cost. In the event of the prolonged construction or unusual problems, the Township will notify the Developer(s) of anticipated cost overruns for administration and observation services.  Prior to the Township executing and releasing the Plat, Developer shall pay all Township Engineering and other fees due and owing and shall post security and escrows as set forth in this agreement and summarized on the attached Exhibit B.  
14. DRAINAGE. The Developer(s) shall fully comply with all recommendations made by the Township Engineer relative to required drainage improvements.

15. SECURITY. To ensure compliance with the terms of this Agreement adequate security must be provided by the Developer(s). In a normal case the security required by the County is adequate to insure performance. In this case an irrevocable letter of credit in the amount of ______________ shall be posted by Developer(s). Said security shall remain in place until all improvements have been constructed and accepted by the Township and acceptable warranty security has been posted. The Township may collect against the irrevocable letter of credit for any violation of the terms of this Agreement. If the security is drawn down the proceeds shall be used to cure any default. 
This security amount shall be submitted to the Township prior to execution of the plat and the Developer(s)’s Agreement. All administrative and legal fees related to plan review, drafting of the Developer(s)’s Agreement and any other necessary items shall be paid to the Township prior to execution of the plat and the Developer(s)’s Agreement. Developer(s) shall be responsible for any costs incurred by the Township above the security and escrow herein provided. The required security is set forth and summarized on the attached Exhibit B. 
16. ESCROW. The Developer(s) shall pay to the Township, in cash or certified check, for deposit in an escrow fund, amounts for estimated future administrative and legal fees as well as Township Engineering and construction observation. These amounts are calculated as follows:

Future Administrative and Legal
$    

Engineering Services

$  

Traffic Signs



$  





--------------




Total: 

$

The escrow must be submitted to the Township prior to any construction work within the plat. All administrative and legal fees related to plan review, drafting of the Developer(s)’s agreement and any other necessary items shall be payable to the Township prior to any work commencing. Any amounts not utilized from this escrow fund shall be returned to the Developer(s), without interest, when all improvements have been completed, all financial obligations to the Township satisfied, and the required “as built” plans have been received by the Township. If additional escrow is required or bills incurred beyond the escrow amount, Developer(s) shall be billed directly for such costs and there will be no acceptance of streets until all obligations have been fully paid. The required escrow is set forth and summarized on the attached Exhibit B.  
17. WARRANTY. The Developer(s) warrants all work required to be performed by it against poor material and faulty workmanship for a period of three (3) year after its completion and acceptance by the Township. All trees, grass, seed, and sod shall be maintained and warranted to be alive, of good quality and disease free for twelve (12) months after planting. Any replacement shall be warranted for twelve (12) months from the time of planting. The Developer(s) shall post security acceptable to the Township to secure these warranties. The amount of posted warranty security shall be in the amount of $___________. The amount as determined by the Township Engineer shall be based upon the costs of the raw materials and labor which would be necessary to correct the most common deficiencies in such an improvement and calculated as follows:

The warranty security shall be posted at the time that public improvements are accepted by resolution of the Town Board and are set forth and summarized on the attached Exhibit B.  

18. RESTRICTIONS. The following restrictions apply to the property and all lots thereon shall be held, sold and conveyed subject to the following conditions and restrictions which are for the purpose of protecting the value and desirability of the plat and insuring that all conditions imposed by the Township in this Agreement are properly recorded against the property. Said conditions shall run with the real property and be binding on all parties having a right, title or interest in the plat or any part thereof, their heirs, executors, representatives, successors and assigns:

19. RESPONSIBILITY FOR COSTS
A.
Except as otherwise specified herein, the Developer(s) shall pay all costs incurred by them or the Township in conjunction with the development of the plat, including, but not limited to, legal, planning, Engineering, consulting and inspection expenses incurred in connection with development of said plat, the preparation of this Agreement, and all costs and expenses incurred by the Township in monitoring and inspecting development of the plat.

B.
The Developer(s) shall hold the Township and its officers and employees harmless from claims made by it and third parties for damages sustained or costs incurred resulting from plat development. The Developer(s) shall indemnify the Township and its officers and employees for all costs, damages or expenses which the Township may pay or incur in consequence of such claims, including Attorney’s fees.

C.
The Developer(s) shall reimburse the Township for costs incurred in the enforcement of this Agreement, including Engineering fees, Attorney’s fees, and costs and disbursements.

D.
The Developer(s) shall pay in full all bills submitted to it by the Township for obligations incurred under this Agreement within thirty (30) days after receipt. If the bills are not paid on time, the Township may halt all plat development work and construction, including, but not limited to the issuance of building permits for lots which the Developer(s) may or may not have sold, until all bills are paid in full. Bills not paid within thirty (30) days shall accrue interest at the rate of twelve percent (12%) per year.

E. The Developer(s) shall pay for the operation and maintenance of any and all street lights within the plat for a period of one (1) year or until the plat is ninety percent (90%) built out, whichever occurs first. This period shall commence upon completion of the first residence in the plat.

F. The Developer(s) shall pay for (_) traffic control signs at $_____ per sign for a total of $__________.  This amount shall be paid prior to commencement of any work on the plat.
20. MISCELLANEOUS.
A.
Third parties shall have no recourse against the Township under this Agreement.

B.
Breach of any of the terms of this Agreement by the Developer(s) shall be grounds for denial or revocation of building permits or may result in public improvements not being accepted by the Township.  
C.
If any portion, section, subsection, sentence, clause, paragraph or phrase of this Agreement is for any reason held invalid, such decision shall not affect the validity of the remaining portions of this Agreement.

D.
The action or inaction of the Township shall not constitute a waiver or amendment of the provisions of this Agreement. To be binding, amendments or waivers shall be in writing, signed by the parties and approved by written resolution of the Town Board. The Township's failure to promptly take legal action to enforce this Agreement shall not be a waiver or release.

E.
This Agreement shall run with the land, shall be recorded against the title to the property, and shall be binding on all parties having any right, title or interests in the plat or any part thereof, their heirs, successors, and assigns. After the Developer(s) has completed the work required of them under this Agreement, at the Developer(s)'s request, the Township will execute a release or partial release(s) of this Agreement.

F.
Each right, power or remedy herein conferred upon the Township is cumulative and in addition to every other right, power or remedy, express or implied, now or hereafter arising, available to Township, at law or in equity, or under any other agreement, and each and every right, power and remedy herein set forth or otherwise so existing may be exercised from time to time as often and in such order as may be deemed expedient by the Township and shall not be a waiver of the right to exercise at any time thereafter any other right, power or remedy.

21. NOTICES. Required notices to the Developer(s) shall be in writing, and shall be either hand delivered to the Developer(s), its employees or agents, or mailed to the Developer(s) by registered mail at the following address: 
__________________________________________. 
Notice to the Township shall be in writing and shall be either hand delivered to the Town Clerk at the following address: 
_________________________________________________.

TOWN OF BROCKWAY
BY:_____________________________

       Town Board Chairperson
BY:______________________________

        Town Clerk

DEVELOPER(S)
BY:______________________________
DEVELOPER(S)
BY:______________________________
STATE OF MINNESOTA
)

                   
)ss.

COUNTY OF STEARNS
)

Subscribed and sworn to before me this ____ day of _____________, 2007___ by _______________________________, the Town Board Chair and Town Clerk on behalf of the Town of Brockway.

_________________________________

NOTARY PUBLIC

STATE OF MINNESOTA
)

                   
)ss.

COUNTY OF __________
)

Subscribed and sworn to before me this ____ day of _____________, 2007 __ by _______________________________, on behalf of ________________________________.

_________________________________

NOTARY PUBLIC

DRAFTED BY:
Andrew J. MacArthur

Couri & MacArthur Law Office

705 Central Avenue East

PO Box 369

St. Michael, MN 55376

(612) 497-1930
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